
How to Franchise Your Business
You have a small successful busi-

ness and you just have that feeling that
it could be replicated with equal suc-
cess. One traditional means of doing
this would be to open more company
stores on your own, but doing so obvi-
ously would take lots of capital and
time, and you can only be stretched so
far and still feel in control of what
could be distant additional locations.

Franchising is a time-tested alterna-
tive for expansion that, at least over the
long run, should involve less of your
own time and money. If all goes well,
and the odds of that are certainly en-
hanced by getting good professional
advice at each step in the process, you
can expand using someone else’s
money, your risks will be reduced be-
cause the franchisees will take on most
of the responsibilities and risks that
come with opening new stores, and
expansion should occur more rapidly
than if you go it alone.

Franchising entails opening addi-
tional outlets by selling franchise rights
to independent investors who will use
your name and operating system. The
franchisee will pay you, the franchisor,
an initial franchise fee in exchange for

the rights to open and operate a business
under the franchise trademark, for train-
ing in how to operate the business, and
for any other startup services. Once a
franchise is up and running, the franchi-
see will usually also pay you a periodic
royalty fee, generally 4% to 10% of the
sales, for continued support, training,
and other services. A critical attribute
from the franchisor’s vantage point is
that the franchisee must provide the
capital required to start the business and

must assume practically all of the risks
of success or failure.

Questions
Before taking the plunge into fran-

chising, however, you should be able
to answer the following questions in
the affirmative; otherwise, making the
best of your single location makes the
most sense.

Deleting Company E-Mail
When a telecommunications com-

pany went defunct, almost literally on
his way out the door, the former presi-
dent and CEO of the company allegedly
deleted certain e-mails from the com-
pany’s computers. When the company
was placed in receivership, the receiver
sued the former executive for a variety
of his actions taken in connection with
the collapse of the company. Among
these claims was an assertion that when
he deleted the e-mails, allegedly to
cover up some misconduct, the execu-
tive violated the federal Computer
Fraud and Abuse Act (CFAA).

One of the executive’s arguments
was that the CFAA only makes it ille-
gal to damage computers, and that the
mere deletion of e-mails could not rea-
sonably be regarded as inflicting such

damage. The federal district court
hearing the case disagreed. To require
something like physical harm to a
computer, or even some lesser injuri-
ous action of the kind, for there to be
damage would be to ignore the expan-
sive language that Congress used in
drafting the CFAA.

“Damage”  is defined in the law as
“any impairment to the integrity or
availability of data, a program, a sys-
tem, or information.”  Given that defi-
nition, the court concluded that even
the commonplace act of deletion of
data from the company computers im-
paired the availability of computerized
data, thereby constituting damage
within the meaning of the CFAA.

Continued on page four.

Continued on page four.

You need more than an appeal-
ing business idea for a franchis-
ing plan to be successful.

Insights and Developments in the Law Summer 2011

�����������	
����

��• ���������������
��	���• ��	��
��������� 
�����!��"!

�����
	���#�!�$�"%"&'%���• �(� )�*����#�!�$�"%"&�%+!

�����������	
����

�
,��	���-)����
�.

Report From Counsel



Social Media in the Workplace
The prevalence of social media, in-

cluding postings that are meant for em-
ployment-related topics in particular,
has led to an increase in litigation on
the subject between employees and
their employers. The scenarios leading
the parties to the courtroom are as var-
ied as one might imagine. A company
fires a worker over her criticisms of the
boss that she posted on Facebook. Re-
peated attempts by a manager to
“ friend”  a female employee on Face-
book eventually leads to allegations of
sexual harassment. A disappointed job
applicant sues when a job offer is re-
tracted after a hiring manager turns up
something about the applicant on
Twitter that the manager finds disturb-
ing.

In addition to scenarios in which a
worker loses his or her job because of
something appearing in social media,
litigation may ensue against an em-
ployer if its supervisory officials go
too far in digging for dirt by this
means. For example, two restaurant
workers won a monetary settlement
after having sued their former em-
ployer for gaining access to postings
on a password-protected Myspace
page set up as a chat group for employ-
ees only. What was found on the page
eventually led to the workers’ termina-
tion. The case was settled after a jury
found that the employer had violated
the federal Stored Communications
Act (SCA).

The employees’ managers had vio-

lated the SCA by knowingly accessing
the chat group on Myspace without
authorization. Although a fellow em-
ployee had provided her log-in infor-
mation to one of the company’s man-
agers, she had not authorized access to
the chat group by any of the company’s
managers. She also felt that she had
been coerced into giving her password
to her manager, as she felt that she
would have been in trouble if she had
not done so.

Using the employee’s password,
the company’s managers accessed the
chat group on several occasions, al-
though it was clear on the website that
the chat group was intended to be pri-
vate and accessible only to invited
members. Finally, the managers con-

tinued to access the chat group even
after realizing that the employee had
reservations about having provided her
log-in information.

Since e-mail first came on the
scene, similar cases have arisen over
what was or was not appropriate when
employees used their company-pro-
vided computers for sending e-mails.
One preventative measure for employ-
ers has been to create a clear written
policy on the subject, followed up by
informing and training the employees.
Likewise, an employer’s best protec-
tion against potential liability stem-
ming from social media may be to es-
tablish a policy that clearly spells out
the ground rules for the use of social
media.

Borrowers, Lenders,
and Processing Payments

The Real Estate Settlement Proce-
dures Act (RESPA) is a federal con-
sumer protection law that regulates the
real estate settlement process, includ-
ing the servicing of loans and the as-
signment of those loans. RESPA
places a number of duties on lenders
and loan servicers, including require-
ments that borrowers be given notice
by both a transferor and a transferee
when their loan is transferred to a new
lender or servicer, and that loan serv-
icers respond promptly to borrowers’
written requests for information.

It takes a qualified written request
to trigger the loan servicer’s duties un-
der RESPA to acknowledge and re-
spond. RESPA defines a “qualified
written request”  as written correspon-
dence from the borrower or his or her
agent that requests information or
states reasons for the borrower’s belief
that the account is in error. To qualify,

the written request must also include
the name and account number of the
borrower or must enable the servicer to
identify the borrower.

Within 60 days after receiving a
qualified written request, the servicer
must take one of three actions: (1)
make appropriate corrections to the
borrower’s account and notify the bor-
rower in writing of the corrections; (2)
investigate the borrower’s account and
provide the borrower with a written
clarification as to why the servicer be-
lieves the borrower’s account to be
correct; or (3) investigate the bor-
rower’s account and provide either the
requested information or an explana-
tion as to why the requested informa-
tion is unavailable.

In any event, the servicer must pro-
vide a name and telephone number of

Continued on page three.

From an employer’s standpoint,
the best protection against po-
tential liability stemming from
social media may be to establish
a policy that clearly spells out
the ground rules for the use of
social media.



Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provide insight into legal developments and issues. The reader
should always consult with legal counsel before taking action on matters covered by this newsletter.

New Gift Tax Break
Having a net worth of $1 million, or

maybe even $2 million, does not give
you entry into such a small exceptional
group as used to be the case. By some
estimates, between 5 and 6 million
American households have a net worth
of at least $2 million. This means that
currently there are considerably more
people who should consider how best
to shield their money from the IRS and
pass it on to their heirs, assuming that
is their wish. One such strategy that
just became more attractive, due to
new federal legislation, is the making
of gifts during one’s lifetime.

Among the significant pieces of the
new federal tax law that was passed in
December 2010 were very substantial,
albeit temporary, increases in the life-
time gift tax exemptions for individu-
als and couples. For 2011 and 2012,
these exemptions have increased five-
fold, from $1 million to $5 million for
individuals, and from $2 million to $10
million for couples. There will be no
gift tax imposed on gifts that do not
exceed those totals. The same law re-
duces the tax rate for gifts above the
exemptions to 35% from a scheduled
rate of 55%, thus benefiting individu-
als wealthy enough to make gifts that
exceed the exemption levels.

Last year, Congress also raised the
exemption for federal estate taxes to $5

million, and lowered the estate tax rate
to 35%, also for a two-year period, so
that, taken together, the new federal
estate and gift tax rates are more favor-
able for taxpayers than they have been
for approximately 80 years.

This is an area of the law for which
sophisticated professional help is espe-
cially appropriate, but there are some
general considerations to bear in mind
when devising a plan for gift-giving.
For example, making a gift now, tax-
free, makes good sense, especially for
assets that are appreciating rapidly, so
that future appreciation can be
shielded from taxes. It is conceivable
that Congress in the future could “claw
back”  gifts that are greater than the
exemption at the time the donor dies,
but, even in that event, any income or

appreciation occurring after the gift
date should be tax-exempt.

Other considerations for giving are
more emotional than legal. Financial
considerations aside, it may be a high
priority for you to make sure that assets
with sentimental value are preserved for
future descendants, such as by putting
them into a trust. Or gift-giving deci-
sions may entail weighing some re-
morse over parting with assets that took
so long to acquire against the desire to
improve the lot of those receiving the
gifts. Of course, a contrarian view might
see large gifts as mainly abdicating con-
trol and risking having everything
squandered. In any case, if these consid-
erations are all reconciled in favor of
making major gifts, now may well be
the time to take the plunge.

a representative of the servicer who
can assist the borrower. During the
60-day period, a servicer may not pro-
vide information regarding any over-
due payment, owed by such borrower
and relating to such period or qualified
written request, to any consumer re-
porting agency.

In the culmination of what the court
described as “ maddening troubles”
that two borrowers, a husband and
wife, encountered with two mortgage
companies, a federal appellate court
ruled that the borrowers’ claims under
RESPA for damages could proceed to
a trial on the merits. Two of the five
different letters sent by the borrowers
were ruled to be qualified written re-

quests. As to both letters, the borrow-
ers contended that one of the mortgage
servicers violated RESPA by reporting
their account as delinquent to credit
bureaus within the 60-day window af-
ter the letters were received. As to one
of the letters, the servicer also was
alleged to have failed to investigate
properly or to take corrective action.

The borrowers withstood an argu-
ment by the mortgage servicers that the
borrowers had not done enough to
raise triable issues on actual damages
allegedly sustained as a result of the
RESPA violations. It was for a jury to
decide if they had, in fact, suffered the
compensable losses they claimed,
stemming from being denied home eq-
uity lines of credit and a small business
loan, and from suffering emotional dis-
tress from the whole affair.

Processing Payments
Continued from page two.

Taken together, the new federal
estate and gift tax rates are
more favorable for taxpayers
than they have been for approxi-
mately 80 years.



• Will your business, however well it
may have done in its original loca-
tion, be well received in the broader
marketplace?

• It is undoubtedly true that any busi-
ness that you started yourself is spe-
cial to you, but does it have a spe-
cial, unique quality that will appeal
to the “new”  public that will be
introduced to the business for the
first time?

• Is your business concept, including
processes that will have to be taught
to the franchisees, one that can be
easily duplicated elsewhere?

• Succinctly put, will your business
idea sell well to potential franchi-
sees?

Ingredients for Success
You need more than an appealing

business idea for a franchising plan to
be successful. Here are some of the
ingredients. First, you need a proven,
i.e., profitable, prototype upon which
the new franchises can be modeled.
Second, you should have a comprehen-
sive set of written procedures, based on
how the prototype is run, that will
serve as a valuable training manual for
new franchisees. Third, you should
have a protected trademark that will
identify in the marketplace the niche
that you have created for the franchises
(it can take some time and expense, but
it is worth the trouble). Fourth, perhaps
with the help of an experienced con-
sultant, you should create marketing
materials and a marketing plan for use
in securing new franchisees. In the
same vein, whoever actually sells the
franchises must be aware of the usually
strict regulations on such sales.

Finally, and crucially, you will need
a Franchise Disclosure Document
(FDD) that must be prepared in ac-
cordance with the regulations in the
states where the franchises will operate
and that must be approved by the state
agencies that regulate franchises. A
typical FDD will include an outline of

the offering, information on the history
and résumés of the principal franchisor
officers, a report on the financial
preparations for the franchising, and
copies of the actual franchise agree-
ment that will be used.

Devising and implementing a plan
for franchising a business is in some
respects a daunting prospect. On the
other hand, if you have what it takes to
establish a successful business in the
first place, those qualities, plus advice
from experienced professionals, may
allow you to cast a much wider net for
your business through the franchising
process. After all, practically all of the
most well-known franchises spread
out from a single, original location.

The executive was unable to have the
case against him dismissed on this basis,
but it remained for a jury to decide if he
had, in fact, both deleted the e-mails and
done so without authorization. On those
points, an examination of the defend-
ant’s e-mail box on the server was
enough to allow a jury to find that he had
deleted the e-mails in question.

The e-mail box had been reduced in
size by about 98%. Moreover, even the
previously authorized use of a com-
puter system may become unauthor-
ized when an employee breaches his
duty of loyalty to his employer. The
executive no doubt at some point had
broad authority to deal with his com-
pany e-mails as he wished, but the
pending litigation against him was re-
plete with claims that he had been dis-
loyal to the company in a number of
different ways. If the receiver could
prove such disloyalty, whatever
authority the defendant had once had
over the company computers was gone
as quickly as he had left the premises
following the deletions.

Deleting E-Mail
Continued from page one.

Franchise Your Business
Continued from page one.

FDIC Insurance
Update

Last summer, a law was enacted
that raised the standard maximum de-
posit insurance amount (SMDIA) to
$250,000. The law made permanent a
previous temporary increase to
$250,000 from the former maximum
limit of $100,000. The new permanent
maximum limit should especially
benefit consumers who figure to have
more than $100,000—such as in multi-
year certificates of deposit—in their
bank beginning in 2014, when the tem-
porary hike in the maximum limit had
been scheduled to expire.

It is important to bear in mind that
the SMDIA does not mean that under
no circumstances may a single individ-
ual have insurance on more than
$250,000 in a single institution. The
SMDIA applies per depositor, per in-
sured depository institution, for each
account ownership category. A per-
son’s single account will be insured up
to the new permanent maximum
amount, but so will his or her share of
all joint accounts, as well as any other
of his or her accounts in other owner-
ship categories.

Another legislative change, which
went into effect on the last day of 2010,
creates a new temporary insurance
category that will fully insure all funds,
regardless of the dollar amount, but
only in checking accounts that pay no
interest to the account holder. An ex-
ample of a possible application of this
new insurance is an account in which
an individual who has just sold a home
temporarily parks the large proceeds
from the sale in that account, under-
standing that no interest will be earned.
As the law now stands, this change is
temporary, in that the new insurance
account category is set to expire at the
end of 2012.




