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U.S. Supreme Court: Arbitration Isthe New Employment Law

Theemployment law component of
the docket during the most recent term
of the U.S. Supreme Court was domi-
nated by decisions on arbitration.
Some of the cases have the potential to
affect large numbers of employersand
employees.

Allocation of Power

In the most significant of these deci-
sions, the Court determined the alloca
tion of decisonmaking powers under
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the Federal Arbitration Act (FAA),
where an agreement to arbitrate in-
cludes an “ agreement within the agree-
ment,” delegating to the arbitrator the
power to determinetheenforceability of
the arbitration agreement.

If aparty specifically challengesthe
enforceability of that particular “ dele-
gation” agreement, the district court
considers the challenge before order-
ing compliance with the agreement.
However, if aparty challengesthe en-
forceability of the agreement as a
whole, such as by a contention that it
isunconscionable, asinthecasebefore
the Court, that challenge is for the ar-

bitrator. In other words, in the latter
situation, the courts must give effect to
the agreement according to the terms
agreed upon by the parties, by putting
the matter before the arbitrator.
Thisis in keeping with the FAA’s
genera rule that agreements to arbi-
trate “ shall be valid, irrevocable, and
enforceable, save upon such grounds
as exist at law or in equity for the
revocation of any contract.” The Court
also relied on its previous recognition
that parties can agree to arbitrate

“ gateway” questions of “ arbitrabil-
ity,” such as whether the parties have
agreed to arbitrate in the first place, or
whether their agreement covers a par-
ticular controversy.

Contract Formation

All was not lost for those predis-
posed to have courts, not arbitrators,
decide as many employer-employee
disputes as possible. In another case,

Continued on page four.

Taking Land for Economic Development

A city negotiated with property
owners to acquire a strip of land and
sometemporary easementsfor the pur-
pose of installing a deceleration lane
for traffic that would access a new
development. Included in that devel-
opment was a building to be occupied
by a well-known national retailer of
consumer goods. After initial negotia-
tionsto acquirethereal property failed,
thecity filed apetition in state court to
condemn the property.

The owner of the property subject
to being taken tried to capitalize on the
fact that the state legislature had re-
cently subjected the power of eminent
domain to a new additional limitation.
In 2006, after the U.S. Supreme Court
had determined in a controversia rul-
ing that the transfer of land to athird

party for the purpose of furthering a
city’ seconomic devel opment planwas
a sufficiently public use to permit the
constitutional exercise of eminent do-
main, the legidlature passed anew law
to prohibit the use of eminent domain
“if the taking is primarily for an eco-
nomic development purpose.”

The property owner argued that the
deceleration lane primarily served the
economic development purpose of
providing vehiclesaccessto thenearby
retailer. He reasoned further that the
addition of thedeceleration lanewould
ultimately cause the expansion of the
city’s property and sales tax bases by
providing the retailer’ s customers eas-
ier accessto theretailer’ s parking lot.

Continued on page four.
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Bank Accounts Are A-Changing

Inthelast year, new Federa Reserve
Board ruleshavereined in the ability of
banks and other financia ingtitutionsto
impose charges and fees for some of
their services. Issuers of credit cards
generaly cannot increase the interest
rate on a card for one year after the
account is opened. Consumers will no
longer be charged afee when atransac-
tion causes an account to exceed its
credit limit, unless the consumer has
agreed in advance. For “ subprime’
cards, held by thosewith alimited or bad
credit history, the total initial fees can-
not exceed 25% of the card's initid

With these and other tightened
regulations, it is predictable
that financial institutions will
gravitate toward other means of
enhancing revenues.

credit limit, with the exception of fees
for late payments, for exceeding the
credit limit, or for returned payments
dueto insufficient funds.

With these and other tightened regu-
lations, it is predictable that financial
ingtitutions will gravitate toward other
means of enhancing revenues through
new or increased fees, and with new or
more demanding requirements placed
on consumers. In such a climate, con-
sumers are well advised to brush up on
some dstrategies for minimizing the fi-
nancial hitsfrom theinstitutions:
¢ If your bank decidesto add or raise

aminimum balancerequirement for
your account, consider whether you
would do just as well with a*“no
frills’ account that would have no
such requirement, and likely no
maintenance fee. The tradeoff may
beamonthly limit on the number of
checksthat you can write, or on the
number of ATM or debit-card
transactions.

Thereturnfrominterest-bearing ac-
counts today is barely an improve-
ment on keeping your money under
the mattress. It might be smarter to
use a free account that pays no or
very littleinterest, instead of an ac-
count that pays a dightly higher
interest rate but also comes with a
monthly fee. Themonthly fee could
well be greater than the meager re-
turn on the interest-bearing ac-
count.

It is not exactly riveting reading
material for most people, but make
yourself promptly check your ac-
counts online or check your paper

account statementsfor errors, or for
fees or account changes you may
not have been expecting. In the
same vein, monitoring the activity
onyour debitor ATM cardwill help
you promptly report a problem if
the card is lost or stolen, thereby
limiting your liability.

Many banksoffer afree* aert serv-
ice,” meaning that the bank will
send you an e-mail or text message
notifying you when there has been
asignificant transaction on your ac-
count or if your balance drops be-

Continued on page three.

Season Tickets Cannot Be Salzed

When ataxpayer failed to pay hisfederal income taxes, the IRS issued a
levy against him. Among his possessions was a block of 16 season tickets
for a professional sports team. He also had paid a deposit per seat as a
“ personal seat license,” on top of the cost each year for the season tickets
themselves.

The IRS wanted to seize and sell the season ticket renewal right, treating
it asaform of “ property or rightsto property” under federal law. The sports
team objected but did say that if it received a levy it would pay out the
taxpayer’ sdeposit for the personal seat licenses. Theteam’ spolicy provided
that the right to renew season tickets was not transferable and that if aticket
holder did not renew, theticketswould passto the next person on avery long
waiting list of people seeking season tickets.

Inissuing an Advisory Opinionin favor of the sportsteam’ s position, the
IRS found no precedents on the precise issue, but it borrowed from bank-
ruptcy casesinwhich the bankruptcy trustee sold thetaxpayer’ s season ticket
renewals as property of the estate. In that context, the decisive factor wasthe
team’s policy—if the team treated a right to renew as transferable, it was
“ property,” but if, asin the case at hand, it did not allow transfers, the right
to renew was not a property right that could be sold.

As a result, the IRS could not touch the taxpayer’s right to renew his
ticketsto satisfy thetaxesowed, but it could go after the personal seat licenses
for which the taxpayer had paid a deposit. A tax lien would attach to them,
putting the IRS into the taxpayer’ s shoes and allowing the IRS to terminate
the season tickets and receive arefund of the personal seat licenses deposit.
The people next in line on the waiting list were no doubt very pleased.




A self-styled “ business-to-business
media company” that publishes trade
magazines and sponsors industry-spe-
cific trade shows sent afax advertising
atrade show to acivil engineering and
design firm. That simple act prompted
a federal lawsuit by the fax recipient.
As the court put it, in this case, asin
most other junk fax cases, the facts
were* not especialy juicy.” Thesame
design firm had apparently adopted a
combative policy regarding unsolic-
ited communications of thiskind. Ac-
cording to the court, the firm had filed
over 100 similar suitsunder thefederal
Telephone Consumer Protection Act
(TCPA).

The design firm was among the
more than five million subscribers to
the media company’s publications.
Over a 10-year period, it had sub-
scribed to three of the media com-
pany’s publications. For each sub-
scription, the design firm's president
and sole shareholder filled out the sub-
scription card. On at least two of the
subscription cards, he provided the de-
sign firm's fax number as part of the
required contact information.

Thesinglefax that set thelawsuitin
motion had been sent to the attention
of the design firm’s president, using
the fax number he had provided in his
subscription requests. In addition to
information about the trade show, the
fax included a notice inviting the re-
cipient to write “ remove” on the face
of the advertisement and fax it back to
a toll-free number if he believed that
he had received thefax in error or if he
wished to unsubscribe. Instead of ac-
cepting that invitation, the design firm
filed a class-action lawsuit.

Themediacompany wasabletofend
off the lawsuit by establishing the “ es-
tablished business relationship” (EBR)
defense. |n 2005—after the mediacom-

Junk Fax Exemptions

pany had sent the fax, but before the
design firm had filed suit—Congress
passed the Junk Fax Prevention Act
(JFPA), which amended the TCPA to
exempt from the ban on unsolicited fax
advertisements any faxes sent from a
sender with an established business re-
lationship with the recipient.

Although the pre-JFPA version of
the TCPA applied in this case, even at
that earlier time the business relation-
ship exemption appeared in FCC re-
ports and orders implementing the
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tion requests.

TCPA. An FCC 1992 Report and Or-
der stated that a “ facsmile transmis-
sionfrom persons or entitieswho have
an established business relationship
with the recipient can be deemed to be
invited or permitted by the recipient.”

Theplaintiff design firmtried with-
out success to persuade the court that
the EBR defense, as laid out in FCC
edicts, was meant to apply only to
communications with residential, not
commercial, customers. It pointed to
an FCC order using language to that
effect, but that order was limited to
telephone solicitations directed at resi-
dences and was geared toward pre-
venting people from being peppered
withannoying solicitation callsintheir
homes. The provisions that were spe-
cific to faxed advertisements did not

confinethe EBR defenseto residential
customers, and it was therefore avail-
ablein the case of the fax to thedesign
firm.

The relationship between the re-
cipient design firm, as subscriber, and
the media company, as publisher, fell
well within the scope of the EBR de-
fense under the TCPA. Their relation-
ship came under the broad definition
used in the Act—a prior existing rela-
tionship formed by voluntary two-way
communications, which relationship
had not previously been terminated by
either party.

Bank Accounts
Continued from page two.

low a certain threshold. Such a
“headsup” could alow youto shift
funds among your accounts to
avoid overdrawing an account.

e |f overdrawing an account is a re-
curring event, consider changing
from overdraft coverage to cheaper
alternatives, such as linking a sav-
ings account to a checking account,
arranging for an overdraft line of
credit, or, for ashort-term shortage
of cash, applying for asmall loan.

e ATM feesmay not becrippling, but
they can add up. Try to stick mainly
with your own institution’s ATMs,
where there generally is no charge.
If your bank allows getting some
cash back on a debit-card transac-
tion at no charge, that isan aterna
tive to an ATM for getting small
amounts of cash.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to providelegal advice on specific subjects, but rather to provideinsight into legal developmentsand issues. The reader
should always consult with legal counsel before taking action on matters covered by this newdletter.




Arbitration
Continued from page one.

an employer sued an international
union and a local union, aleging that
the local’ s strike breached a no-strike
clausein acollective bargaining agree-
ment (CBA). The employer also a-
leged that the international union had
engaged in tortious interference with a
contract by promoting the strike and
that both defendants were liable for
claims under the federal Labor Man-
agement Relations Act.

Resolution of the claims against the
unions was affected by a dispute over
theratification date of the CBA, which
contained an arbitration clause. The
Court ruled that thedispute wasamatter
to be resolved by the federa digtrict
court, rather than by an arbitrator. The
argument over the formation or exist-
ence date fell outside the scope of the
arbitration clause, which waslimited to
claims “ arising under” the CBA. The
Court applied the prevailing general
rule that where the matter at issue con-
cerns contract formation, such adispute
is generaly for the courts to decide. In
addition, a court may order arbitration
of a particular dispute only where the
courtissatisfied, asitwasnotinthecase
before the Court, that the parties had
agreed to arbitrate that dispute.

Class-Action Arbitration

In another case, the Court was con-
cerned with when parties can be made
to submit to arbitration for an entire
class of claims, and its answer was, in
short, not unless they clearly consent
to it. There are fundamental differ-
ences between the more typica bilat-
eral arbitration and class-action arbi-
tration. In the latter case, an arbitrator
chosen according to an agreed-upon
procedure no longer resolves a single
dispute between the parties to one
agreement but, instead, resolves many
disputes between hundreds or perhaps
even thousands of parties.

The presumption of privacy and
confidentiality that appliesin many bi-
lateral arbitrations does not apply in

classarbitrations, thuspotentialy frus-
trating the parties’ assumptions when
they first agreed to arbitrate. The arbi-
trator's award no longer purports to
bind just the partiesto asingle arbitra-
tion agreement but adjudicates the
rights of absent parties aswell.

The commercia stakes of class-ac-
tion arbitration are comparable to
those of class-action litigation, even
though the scope of judicial review is

much morelimited. Inacaseinvolving
antitrust allegations against shipping
companies by someof their customers,
these differences between bilateral ar-
bitration and class-action arbitration
were too great for arbitrators to pre-
sume that the parties’ mere silence on
the issue of class-action arbitration
constituted consent toresolvetheir dis-
putes in class-action proceedings.

Eminent Domain
Continued from page one.

A state appellate court upheld the
taking. Although the collateral conse-
quences of the addition of a decelera
tion lane might include some enhance-
ment to economic development, the
primary purpose of the new lane
clearly was the same as for any other
road project— simply to promote traf-
fic safety and the efficient flow of traf-
fic on the city’s streets. The court ac-
knowledged that many permissible
usesof eminent domain providecollat-
eral benefitsto private industry. When
land isacquired by eminent domain for
a public building, such as a school,
nearby convenience stores or restau-
rants may also benefit. Using eminent
domain to install utilities likewise can
be beneficial to surrounding busi-
nesses. There are countless other in-
stances where the exercise of eminent
domain indirectly enhances economic
development, but such situations do
not come within the newly enacted
prohibitions on the use of condemna-
tion by the government, because such
takings do not have as their primary
purpose the stimulation of economic
development.

Four reasons offered by the court
for upholding the condemnation pro-
vide some criteriafor gauging whether
any other such challenges by property
ownershaveachanceof succeeding on

asimilar theory: First, the city did not
take the property primarily for the
“use” of a commercial enterprise in
any traditional sense. The city will be
the owner of title to the land, and the
primary users will be members of the
public at large.

Second, the city’ sacquisition of the
rea property did not servethe primary
purpose of increasing tax revenue be-
cause the actual land acquired will not
contain any entity that will generate
sales or property taxes.

Third, the city’s acquisition of the
land was not primarily serving the pur-
pose of increasing employment. Con-
struction of the deceleration lane will
require the temporary use of labor, but
the purpose of a deceleration lane is
unrelated to the creation of additional
jobs, as opposed to traffic control.

Finally, the use of the property can-
not be construed as primarily related to
general economic conditions, because
therewasno evidencethat thisaffected
the city’ s determination to exercise its
eminent domain powers. Thedecision-
making body, the city’s engineering
department, acquired the property at
issue to alow traffic to proceed in an
orderly and efficient fashion and to
limit the potential collisionsasaresult
of cars decelerating on the right-of-
way. There also was no evidence that
the nearby retailer in some way used
economic pressureto convincethecity
to install the deceleration lane.





